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OPINION

In the light most favorable to the state, the evidence showed that on October 12,
2000, Reverend Teddy Webb drove a Ford Ranger pick-up truck he had borrowedfrom afriendinto
the parking lot at the Amoco Quick-Stop in Church Hill. He parked, walked away from the truck,
and stood outside the store building talking with Jim Tilson, the owner and operator of the Amoco
Quick-Stop. Tilson noticed that agray Ford L TD bumped into the back of the Ranger. Then, Tilson
saw the LTD, with the defendant in the driver’s seat, move in reverse a few feet away from the
Ranger and stop. Mr. Tilson testified that the backward movement of the car was “upgrade.” Mr.
Tilson and Mr. Webb went over to investigae and discovered damageto the rear bumper and fender
of the Ranger and a broken headlight on the LTD.



The defendant approached Mr. Webb and asked himto “forgive” her. Heresponded
that the would forgive her, but he would still have to have the truck fixed.

Mr. Tilson testified that the defendant’ s speech was “kind of slurry” and that “she
seemed to be disoriented.” Mr. Webb testified that the defendant was* mumbling and she couldn’t
stay focused and she couldn’t hardly walk.”

A police officer, who was helping a motorist unlock his car parked at the Amoco
Quick-Stop, heard a*“bang” noise and the sound of breaking glass. He turned within a“second” to
see“two vehiclestogether,” aFord pick-upandaFord LTD. Hesaw thedefendant aloneintheLTD
and seated in the driver’s seat. The LTD then moved backward a few feet avay from the truck

The officer went over and spoke to the defendant, whose speech was slurred to the
point that “you could hardly understand a word she was saying.” Upon extracting the defendant
fromthe LTD, she staggered and was unsteady on her feet. She had to holdonto the car for support,
and the officer determined shewastoo intoxicated to performfield sobriety tests. Theofficer opined
that the defendant was too impaired to safely operate a motor vehicle.

The officer testified that during his investigation of the incident and arrest of the
defendant, the keysto the LTD wereinitsignition switch. Hayden Y oung, the defendant’ s uncle,
had been standing near the station’s air compressor and walked up to the two vehicles after the
collision occurred. The officer testified that Mr. Y oung told him that Mr. Y oung had gone inside
the store to get the air hose and “didn’t know [the defendant] was going to drive [his] car around
there.”

The defendant testified that on the morning of October 12, 2000, in preparation for
auterine biopsy tobe performed that day, she consumed nofood or al coholic beverages but took two
“Lortabs” which were prescribed for the biopsy procedure. Her uncle, Hayden Y oung, was driving
her to her doctor’s office in his LTD and stopped at the Amoco Quick-Stop to buy gas and put
compressed air into an air tank he carried in his car trunk. The defendant testified that Mr. Y oung
parked the car behind the Ford Ranger, took the keysfrom the switch to open the trunk, removed the
tank, pocketed the keys, and went to the station’ scompressed air dispenser. The defendant testified
that she got out of the car with atire gauge to check the pressurein thetires. As she was preparing
to remove the valve-stem cap from arear tire she felt an impact when the LTD rolled into the back
of the Ranger. Shetestified that she then got into the LTD to set the automatic transmission gear
selector in “park.” She further testified that, although she was impaired from the prescription
medication, she had not been drinking. She denied driving the LTD at any time on October 12,
2000.

Mr. Young testified that he removed the keys from the switch and kept them in his

pocket until after the defendant was arrested and removed from the scene. He further testified that
there was only one set of keysto the LTD and that the car could not be started without them.
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After thejury convicted thedefendant, thetrial court conducted asentencing hearing.
Based upon the presentence investigative report, the judge determined that the defendant’s prior
conviction record consisted of convictionsfor publicintoxication in 1996 and 1999 and convictions
for DUI in 1992, 1998, and 2001. The 2001 DUI occurred on March 6, 2000 in Sullivan County,
and the defendant was on bond for this latter offense when she committed the current offense on
October 12, 2000. Based on the March 6 offense, she was convided in Sullivan County of third-
offense DUI afew days before her conviction in the present case. The trial judge sentenced the
defendant to serve eleven months and 29 daysin confinement consecutively to the Sullivan County
sentence. In her appeal to this court, the defendant challenges the sufficiency of the convicting
evidence and the propriety of her sentence.

We address the sufficiency-of-the-evidence issuefirst. It iswell established that a
jury verdict, approved by the trial judge, accredits the testimony of the witnesses for the state and
resolves all conflictsin favor of the theory of the state. State v. Hatchett, 560 S.W.2d 627, 630
(Tenn. 1978); Satev. Townsend, 525 S.\W.2d 842, 843 (Tenn. 1975). On appeal, the stateisentitled
to the strongest legitimate view of the evidence and all reasonable or legitimate inferences which
may be drawn therefrom. Sate v. Cabbage, 571 S.W.2d 832, 836 (Tenn. 1978).

Moreover, averdict against the defendant removesthepresumption of innocenceand
raises apresumption of gquilt on appeal. Statev. Grace, 493 SW. 2d 474, 476 (Tenn. 1973); Anglin
v. Sate, 553 SW.2d 616, 620 (Tenn. Crim. App. 1977). The defendant has the burden of
overcoming this presumption. State v. Brown, 551 SW.2d 329, 331 (Tenn. 1977).

Most significantly, when the sufficiency of the evidenceis challenged, the relevant
question for an appellate court is whether, after reviewing the evidencein the light most favorable
to the prosecution, any rational trier of fact could have found the essentid elements of the aime
beyond areasonable doubt. Jacksonv. Virginia, 443 U.S. 307, 99 S. Ct. 2781, 2782 (1979); Tenn
R. App. P. 13; see also Sate v. Williams, 657 SW.2d 405 (Tenn. 1983). This rule applies to
findings based on both direct and circumstantial evidence. State v. Thomas, 755 S.W.2d 838, 842
(Tenn. Crim. App. 1988). Circumstantial evidence alone may be sufficient toconvict oneof acrime.
Sate v. Boling, 840 SW.2d 944, 947 (Tenn. Crim. App. 1992).

The defendant argues in her brief that no witness testified that the defendant was
driving the LTD when it hit the Ford Ranger. We point out, however, that Mr. Tilson saw her in the
driver’s seat immediately following the collision and while the car was backing uphill. The police
officer turned within a second of hearing the collision soundsto see the defendant behind the wheel
of theLTD asit backed up. Thestateintroduced testimony that the defendant asked to be“forgiven”
for the mishap. The evidence circumstantially established, by excluding every other reasonable
hypothesis, that the defendant drove the LTD on October 12, 2000. Moreover, the defendant’s
version of the collision was incredible, and the police officer directly contradicted Mr. Young's
testimony that the car keys were not in theignition. It was thejury’s prerogative and duty to
determine the credibility of witnesses. The verdict signifies that the jury accredited the testimony



of the state’ s witnesses over that offered by the defendant. Because the evidence in thelight most
favorable to the state supports the jury’ s verdict, we affirm the conviction.

We now turn to the defendant’s complaint about her eleven-month, 29-day
incarcerative sentence. The defendant arguesin her brief that the sentencewas“ excessive” and that
the trial court placed too much emphasis on her prior record, which included three DUI and two
public intoxication convictions but no felonies. She also complains that the trial court erred in
failing to apply in mitigation that the defendant neither caused nor threatened serious bodily injury
and that the crime was committed under such unusual circumstances that it is unlikdy that a
sustained intent to viol ate the law motivated the conduct. See Tenn. Code Ann. 840-35-113(1), (11)
(1997). Also, shearguesthat thetrial court improperly relied upon deterrencein denying probation.

We are unpersuaded that the trial court exceeded the “wide latitude of flexibility”
that our law affordstrial courtsin misdemeanor sentencing. See State v. Creasy, 885 S.W.2d 829,
832 (Tenn. Crim. App. 1994). At the threshold of our review of a misdemeanor sentence, the
defendant appears with three disadvantages. First, our de novo review inthis case is accompanied
by the presumption that the trial court’s sentence iscorrect. Statev. Lauren E. Leslie and Janie
Whitehead, No. 03C01-9804-CR-00125, dip op. at 4 (Tenn. Crim. App., Knoxville, Mar. 23, 1999).
Second, the statutory presumption of favorable candidacy for alternative sentencing set forth in
Tennessee Code Annotated section 40-35-102(6) does not apply in misdemeanors. Sate v. Bruce
Adams, No. E2000-00298-CCA-R3-CD, dlipop. at 5 (Tenn. Crim. App., Knoxville, Dec. 8, 2000),
perm. app. denied (Tenn. 2001).> Third, the misdemeanant, unlike the felon, is not entitled to the
presumption of a minimum sentence. Creasy, 885 S.W.2d at 832.

In misdemeanor sentencing, a separate sentencing hearing is not mandatory, but the
court isrequired to provide the defendant with areasonable opportunity to beheard asto the length
and manner of the sentence. Tenn. Code Ann. 8 40-35-302(a) (1997). Misdemeanor serntences must
be specific and in accordance with the principles, purpose, and goals of the Criminal Sentencing
Reform Act of 1989. 1d. 8840-35-104, -302 (1997) (Supp. 2001); Satev. Palmer, 902 S.W.2d 391,
393 (Tenn. 1995). The length of al third or subsequent DUI sentences, however, is by statute

1 Aspointed outin Bruce Adams, thiscourt has previously split on the issue of whether the section 40-

35-102(6) presumption of favorable candidacy foralternative sentencing appliesin misdemeanors. In Statev.Williams,
914 S\W.2d 940 (T enn. Crim. App. 1995), thiscourt held that the “ presumption does not apply to an accused convicted
of amisdemeanor.” Williams, 914 SW .2d at 949. Subsequently, the court said that the “presumption would logically
apply to misdemeanors.” Statev. Boyd, 925 SW.2d 237,245 (Tenn. Crim. App. 1995); see also State v. Combs, 945
S.W.2d 440, 774 (Tenn. Crim. App. 1996). We believe the matter was laid to rest by our supreme court in State v.
Troutman, 979 S.W.2d 271 (Tenn. 1998). Even though the Troutman court commented that Code section 40-35-102
containsconsiderationsfor determining themanner of service for both misdemeanor and fel ony sentences, the comment
immediately followed the high court’s citing Williamsfor the proposition that the presumption of section40-35-102(6)
does not apply in misdemeanors. Troutman, 979 S.W.2d at 273. Certainly, even though the sentencing considerations
contained in section 40-35-102 apply in misdemeanors, the presumption of favorable candidacy for alternative
sentencing need not, and we take our cuefrom Troutman that, indeed, the presumption does not apply.
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established at eleven months and 29 days. Tenn. Code Ann. 8§ 55-10-403(c) (1998); State v.
Troutman, 979 SW.2d 271, 273 (Tenn. 1998).

The authorized determinant sentence must be coupled with a percentage of that
sentence designated for eligibility for rehabilitative programs. Tenn. Code Ann. § 40-35-302(d)
(Supp. 2001). In determining the percentage of thesentence, the court must consider enhancement
and mitigating factors aswell as the | egidative purposes and principl es related to the sentencing.
Palmer, 902 SW.2d at 393-94.

For misdemeanor sentencing, the trial court retains the authority to place the
defendant on probation either immediately or after aterm of periodic or continuous confinement.
Tenn. Code Ann. 8§ 40-35-302(e) (Supp. 2001). In determining whether to grant probation, thetrial
court should consider the nature and circumstances of the offense, the defendant’ s criminal record
and potentia for rehabilitation, the defendant’s background and social history, present condition,
including physical and mental condition, the deterrent effect on other criminal activity, and the
likelihood that probation isinthe best interests of both the public and the defendant. See, e.g., Sate
v. Hayes, 29 SW.3d 1 (Tenn. 2000); Stiller v. Sate, 526 S.W.2d 617, 620 (Tenn. 1974). The
sentencing law provides that the trial court has a wide latitude of flexibility in misdemeanor
sentencing. Tenn. Code Ann. § 40-35-302(3) (Supp. 2001).

Inthe present case, the length of sentence was mandated by law. See Troutman, 979
S.W.2d at 273. Thetrial court granted no probation and established the portion of the sentence that
the defendant must serve before becoming eligible for release at 100 percent. See Tenn. Code Ann.
8 40-35-302(d) (Supp. 2001); Palmer, 902 SW.2d at 393-94 (court may require 100 percent of
service in DUI cases). In so doing, the trial court acknowledged and referred to the sentencing
principles and guidelines.

Thetrial court based its denial of probation and of alower service percentagein part
upon the application of two “strong” enhancement factors — factor (1) that the defendant has a
history of criminal convictions, and facor (8), that she has a previous histary of unwillingness to
comply with conditions of a non-incarcerative sentence. See Tenn. Code Ann. § 40-35-114(1), (8)
(1997); Palmer, 902 S.W.2d at 393-94(in determining the percentage of service, court considersthe
enhancement and mitigating factorsaswell asthelegid ative purposesand principlesof sentencing).
The trial court applied no mitigating factors. Also, the court relied upon the statutory bases for
sentences involving confinement. Seeid. 8 40-35-103(1) (1997). It found a need to provide an
effectivedeterrenceto otherslikely tocommit similar offenses, seeid. §40-35-103(1)(B), and it also
concluded that there is “little or no chance of rehabilitating the defendant at this point.” See, e.g.,
id. §40-35-103(5) (1997). Based upon the current offense being committed whilethe defendant was
on bond for the Sullivan County DUI, the court imposed the current sentenceto run consecutivdy
to the Sullivan County DUI sentence.

We concludethat thetrial court’s sentenceiswell supported by the record. First we
note that the trial court is afforded “considerable latitude in determining whether a need for
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deterrence exists and whether incarceration appropriatel y addressesthat need.” Statev. Hooper, 29
SW.3d 1, 10 (Tenn. 2000). In fact,

[W]e will presume that a trial court’s decision to incarcerate a
defendant based on a need for deterrence is correct so long as any
reasonableperson looking at the entirerecord could concludethat (1)
aneed to deter similar crimesis present inthe particular community,
jurisdiction, or in the state as a whole, and (2) incarceration of the
defendant may rationally serve as a dderrent to others similarly
situated and likely to commit similar crimes.

Id. In Hooper, our supreme court said that, in determining a need for deterrence and whether
Incarcerationisparticularly suited to deterrence, atrial court should consider factorssuch aswhether
(1) other incidents of the crime are increasng in the community, jurisdiction or state; (2) the
defendant’ s crime was intentional, knowing or reckless; (3) the defendant’ s crime and conviction
received unusual publicity; (4) the defendant acted asamember of acriminal enterprise; and (5) the
defendant has previously engaged in similar criminal condud. Id. at 10-12.

In the present case thetrial judgeplaced in the record hisfinding that driving while
intoxicated is an increasing problem in the jurigdiction, afact that isillustrated by increasing DUI
court dockets, and that requiring incarceration for the defendant, a third-time offender, is an apt
means of deterrence. Wealso note, asdid thetrial judge, that the defendant has previously engaged
in similar criminal conduct. We hold that the record before us supports the trial court’s reliance
upon deterrence to impose a sentence of confinement.

Next, we focus upon the trial court’s legitimate concern that the deendant is
practicallyincapable of rehabilitation. Thisfinding, supported by the record of her DUI recidivism,
servesasabasisfor denying probation. Also, adefendant’ slack of candor speaksto her amenability
to rehabilitation. Statev. Bunch, 646 S.W.2d 158, 160 (Tenn. 1983). Thetrial court found that the
defendant blatantly testified fal sely. Thisfinding further suggeststheimprobability of rehabilitation,
thereby supporting the denial of probation.

The defendant also complainsthat the trial court did not consider in mitigation that
the defendant’ s conduct did not causeor threaten serious bodily injury and that thecrime occurred
under circumstances that indicate improbability of reoccurrence. Even though mitigating factors,
along with enhancement factors, are aptly considered when determining the percentage of service
of amisdemeanor sentence, wefind the defendant’ sargument unavailing. Therecorddoesnot show
that the crime was committed in circumstances that indicate an improbability of reoccurrence.
Regarding the lack or threat of serious bodily injury, we conclude that, even had the trial court
considered this factor in mitigation, it would have been of insufficient weight to offset the more
weighty enhancement factors. In short, we discern no reversible error in the trial court’ srejection
of mitigating factors.



Accordingly, we conclude that the record supports the trid court’ s sentence.

The judgment below is affirmed.

JAMES CURWOOD WITT, JR., JUDGE



